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RECENT CASES 

Action — Joinder of Actions — Liability of Master and Servant. — 
Louisville & N. R. Co. v. Abernathy (1916) 73 So. (Ala.) 103. — In an 
action against the railroad and its servant, an engineer, as defendants, 
the plaintiff set out in one count that he was run over by a train of the 
defendant and injured by the wilful and wanton act of the defendant's 
engineer acting within the scope of his employment. Held, that the count 
stated an action in trespass against the engineer and in trespass on the 
case against the railroad, and that, under the Alabama Code, these two 
actions could not be joined in one count. Mayfield, Gardner, and Thomas, 
JJ., dissenting. 

A plaintiff could not recover in trespass against a master for the wilful 
trespass of a servant, unless he could show actual participation by the 
master, under the old rules as laid down in City Delivery Co. v. Henry 
(1903) 139 Ala. 161. He could, however, recover in trespass on the case. 
But he was not allowed to join trespass on the case against the master 
with trespass against the servant. Southern R. R. Co. v. Hanby (1910) 
166 Ala. 641. The principal case follows the same doctrine. At common 
law trespass and trespass on the case could not be joined because they 
were separate and distinct actions and required separate judgments. 
Courtney v. Collet (1697) 1 Raym. 272; Cooper v. Bissell (1819) 16 
Johns. (N. Y.) 146; Dale Mfg. Co. v. Grant (1870) 34 N. J. L. 138. 
But when the same judgment was applicable to both forms of action, 
as in Maryland, they were permitted to be joined. Gladfelter v. Walker 
(1873) 38 Md. no; Williams v. Bramble (1852) 2 Md. 313. In many 
states because of the statutes attempting to abolish the distinction between 
trespass and trespass on the case, joinder is allowed. Bellant v. Brown 
(1889) 78 Mich. 294; Barker v. Koosier (1875) 80 111. 205; Henshaw v. 
Noble (1857) 7 Oh. St. 226. In Alabama, under the Code of 1896, sec. 3293, 
joinder of trespass and trespass on the case was permitted when both 
related to the same subject matter, though the statute preserved the com- 
mon law distinctions between the two actions. Louisville & N. R. R. 
Co. v. Higginbotham (1907) 153 Ala. 334. Sec. 5329 of the Code of 1907 
was designed to give a broader scope to the above, and provides that all 
actions ex delicto may be joined in the same suit. An action of trespass 
on the case and an action of trespass against the same person can be 
joined. Likewise an action of trespass on the case against the master 
can be joined with an action of trespass on the case against the servant 
even in the same count. Southern Ry. Co. v. Arnold (1979) 162 Ala. 
570. It seems that trespass against the servant should be allowed to be 
joined with trespass on the case against the master. The holding of the 
majority judges in the principal case gives a narrow interpretation to the 
Code and lays down a rule which, while it is theoretically correct, is 
arbitrary. Joinder would not violate the terms of purpose of the Code. 

S. J. T. 
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